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EDITORIAL NOTES. 


Most of the lawyers have now had their vacation, and presumably 
are coming back to their offices with freshened interest in their work. 
Some of them went to the mountains, some to the seaside, and a few 
across the ocean. One of the leading lawyers of the state manages to 
take his vacation in a trip to Europe every year, and states that he goes 
chiefly for the sea voyage each way, which to him is the best tonic 
possible, and affords the greatest possible rest and relaxation. Some- 
times on reaching Europe he has taken another steamer, either for the 
North Cape or Iceland or both, and it is needless to say that he has 
not only kept up his fine health but has also gradually acquired a prac- 
tical knowledge of all the desirable watering places and prominent 
cities of Germany, Austria and Switzerland, not to speak of those 
minor ones which have run across his path. With the advent of gym- 
nasiums on the newer steamers he now insists that one of this class of 
steamers only shall be used by him, because he finds the gymnasium 
to be one of the best adjuncts to a complete and satisfying sea voyage. 
We entirely agree with him in this matter, having had the experience 
in the past season of a voyage from New York to Naples and of an- 
other from Cherbourg to New York on steamers where the modern 
characteristics of a German sea gymnasium were in full operation from 
8 A. M. to 7 P. M. One may there ride on horseback, or ride the camel, 
or row, or pull weights, or take the “vibrations,” etc., to his heart’s 
content, and it is free, of course, except as to the small attendant’s fee 
expected at the end of the voyage. The lawyer who so annually in- 
dulges is in a better position to try hard cases and do hard work than 
he who does not. Travel is ahead of any other known recreation. 

There have been issued three numbers of the new bi-monthly pub- 
lication known as the “Journal of the American Institute of Criminal 
Law and Criminology,” which hails from Chicago. This publica- 
tion is devoted entirely to the discussion of questions concerning crim- 
inal law and proposed reforms therein, and is sure to have its influence 
upon the law-making bodies of the country, some members of whom at 
least are likely to read it. There was a field for just such a publication, 
and we are glad to welcome it. The topics discussed in the numbers 
already issued have been important, and have been treated with care. 
In the September number is the reportof the committeeof the Institute 








258 THE NEW JERSEY LAW JOURNAL. 


on “Statistics of Crime,” and this paper ought to have a wide reading. 
We notice that in this report New Jersey is put down as one of those 
states which publish “no criminal judicial statistics even of the most 
rudimentary type.” Nineteen states do publish statistics periodically, 
but not one of them has heretofore given “adequate criminal judicial 
statistics.” The report shows the importance of such statistics in each 
state, and indicates what it should contain. We shall quote frequently 
from this “Journal” and comment upon some of its topics. 


— 





Ex-President Roosevelt has made a tour through the West, 
speaking almost daily upon a variety of topics, and, as usual, ex- 
pressing himself with clearness and force upon every one of them. It 
may be said of his addresses, as of his former messages to Congress, 
that at least three-fourths of his propositions have the united assent 
of everybody who reads them, and that if the other one-fourth is men- 
tally combatted by those who disagree with his convictions, they are 
at least sincere conclusions of Mr. Roosevelt’s own best judgment, and 
are more likely in the end to be sanctioned by the public conscience 
than otherwise. We have in the ex-President a great national asset, 
and it is folly to keep expressing constantly the opinion that he “is not 
always right.” There is no absolute standard by which we may de- 


termine at all times whether a suggestion or opinion is right or wrong, 
and in any event it frequently requires time and experience to prove 
whether one’s judgment upon a certain proposition is wise or other- 


wise. What we do know, and must admit, is, that the ex-President is 
a consistent, unceasing and strenuous advocate of higher moral prin- 
ciples in the conduct of national affairs, and in the public life of office- 
holders, and just such plain truths as he is preaching are needed to 
quicken the public conscience, and stimulate individuals to greater 
private and public integrity. The freedom with which the ex-Presi- 
dent attacks any and every supposed sore upon the body politic is 
what we like about him. He is not afraid to express his views, even 
when it comes to showing the bad results of certain decisions of the 
United States Supreme court. Mr. Roosevelt is now a private individ- 
ual, and can say on the stump what he could not say if he were the 
chief executive of the country. His views may or may not be our own 
respecting the decisions he criticises, but we can see no reason why his 
mouth should be closed against the opinions of state courts or federal 
courts if he sees in them a departure from the true course which should 
be marked out by these courts for the guidance of state or national 
affairs. In other words, we do not have the feeling that the opinion 
of even the Supreme Court of the United States is so intrinsically ma- 
jestic and sacred that it cannot be criticised if it seems to run counter 
to the best interests of the nation, and to the best construction to be 
put upon statutes. Of course the decisions of the higher courts must 
stand until they are reversed, and must be obeyed in all particulars, 
but press and speech are still free to criticise them, and it strikes us 
that Mr. Roosevelt is performing us a service in calling attention to 
any lapses in any of the organic tribunals of our government. He was 
himself amenabie to all kinds of criticism, decent and indecent, when 
he was President, and the distinguished body holding a co-ordinate 
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office to the Executive should certainly not be exempt from reflections 
upon their published opinions when they seem to be in error. Mr. 
Roosevelt is not a lawyer, but he is so eminently practical that even 
judges and lawyers must listen with attention to what he has to say. 

“Law Notes” for August enn the tose Justice brewer as saying 
that “in criminal cases there should be no appeal.” At the same time 
it calls attention to President Taft’s address at the Yale Law School 
favoring the abolition of the right to appeal in criminal cases, “leaving 
to the pardoning power the correction of judicial wrong.” Both these 
suggestions by two eminent legal minds were widely commented upon 
at the time, but, as “Law Notes” states, their radical suggestions were 
not adopted anywhere. In referring to the subject the publication 
spoken of above states that an examination of late reports in the East- 
ern states and in a few of the Western and Southern states shows that 
out of i93 criminal cases reviewed in courts of last resort in those 
states 121 were affirmed, and 69 were reversed, and, while “Law 
Notes” has not so put it, it evidently sees in these statistics ground for 
grave objections to the propositions of Messrs. Brewer and Taft. But 
it seems to us that the root of the matter lies in this corrective: that 
while there may and should be appeal allowed in criminal cases, the 
higher courts should be definitely instructed by legislative enactment 
not to reverse a conviction below unless it is shown that there was an 
actual miscarriage of justice. Technicalities have long been claimed 
as the bane of the honest administration of justice, and while most of 
these technicalities ought to be swept away from the trial in the first 
instance, there is no good reason why on an appeal they should thwart 
convictions regularly obtained and based upon sufficient culpatory 
evidence. 


Attention has been called to the subject of the “third degree” 
method of obtaining confessions from prisoners held for trial. That 
this mode of procedure is illegal is generally understood, but it has 
been winked at for so long a time, especially in the large cities, that 
it will probably require positive legislation to entirely wipe it out. The 
maxim of the law that a man is presumed to be innocent of a crime un- 
til he is affirmatively shown to have been guilty is a good one, and, as 
has well been said, “is based upon fundamental concepts of justice.” It 
is demoralizing, to say the least, to have detectives, policemen, or pros- 
ecntors of the pleas put an accused person who is in custody through 
such a course of intimidation and fright, or arouse such hopes of imme- 
diate escape from confinement by specious promises, as to secure expres- 
sions that may be construed to be those of guilt. It is true that a con- 
fession extorted through any sort of duress or violence, or one pro- 
cured in consequence of inducements held out to the accused calcu- 
lated to excite his temporal hopes or fears, is inadmissable in evidence 
(as see Bram. v. United States, 168 U.S. 532; I Greenleaf Evidence, sec. 
329, etc.), yet the question of the extent of duress may be a very nice 
one to determine, and the better plan is to have the law taboo even 
the appearance of duress. The object of the third degree being to get 
evidence to convict, if it becomes once understood that the end cannot 
be secured in this way, there will be an end of it. 
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Mr. John K. M. Ewing, a New York counsellor-at-law, has pre- 
pared what he calls the “Ewing System of Conducting Trials in the 
Moot Court of Law Schools.” Mr. Ewing very justly holds that the 
usual method of holding Moot Courts are not conducive to the prac- 
tical end of fitting students for the real experience of the attorney in 
the trial of the case. He says: “Under the system now in vogue in 
most of the law schools of the country, a statement of all the facts of 
the case is supplied both the attorneys for the plaintiff and defendants, 
with the result that each side is thoroughly familiar with the details 
of the opponent’s case. They are completely apprised in advance of 
all the difficulties with which they have to contend and are therefore 
enabled to so shape their own evidence and the testimony of their own 
witnesses to such an extent that the outcome of a trial depends solely 
upon the caliber of the particular attorney’s imagination ; all of which 
is totally at variance with the conditions met in a court of law. At no 
time in the real prosecution of a case does the attorney for the plaintiff 
or defendant know perfectly beforehand the case against him; it is 
only the general proposition that he can have any knowledge of. 
Learning his opponent’s case bit by bit, by questions and answers, 
appreciating when to interrupt and object as the case unfolds, noting 
in passing what facts are to be controverted, what facts are to be over- 
looked, marshalling his own witnesses, and bringing out by a series of 
pertinent questions the material facts of the case, is the real experi- 
ence of the attorney ina trial of acase. It is this atmosphere and these 
surroundings from which the most valuable experience can be secured, 
and this system is designed to conform as nearly as possible to the 
actual conditions met with in a trial of a case in our courts. In the 
working of the system it is contemplated, but not necessarily requisite, 
that all the members of the school will take part in the proceedings of 
the court and by these means actually experience, and become more 
familiar with, the handling of a case at atrial. The senior classes will 
in all cases be the attorneys of record, the members of the junior 
classes the witnesses in the case, and the freshmen or the lower classes 
serve as jurors. The ‘facts’ of each case, all of the evidence and 
‘knowledge of the witnesses,’ are printed on separate sheets of paper, 
bound together in the form of a tablet and are to be given only to those 
persons designated as the proper parties to receive them.” The sys- 
tem of Mr. Ewing is one which looks well upon its face, and will no 
doubt receive a trial in Moot Court clubs. Mr. Ewing’s address is 60 
Wall street, New York City. 





The marriage of a youth of sixteen and a girl of fourteen, although 
expressly prohibited and made a criminal offense by statute, is held 
in Hunt v. Hunt (Okla.) 100 Pac. 541, 22 L. R. A. (N. S.) 1202, to 
be voidable only, unless expressly declared void by statute. 





The act of getting on or off a moving train is held in Hoylman 
v. Kanawha & M. R. Co. (W. Va.) 64 S. E. 536, 22 L. R. A. (N. S.) 
741, to be evidence of contributory negligence, and to impose upon 
one who is injured in doing so the burden of proving that the peculiar 
circumstances of the case justified him in such course. 
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IN ENGLAND WITH A MOTOR CAR -1909. 


; (In our February number it was stated that at the conclusion of the publication of the article 
“‘ Europe in 1826—Lawyer’s Diary,” an account Of a visit to England in 1909 would be given in order to 
show the contrast between what a lawyer did in 1826 and what he could accomplish 83 years later. 
We begin this later account this month.—Norg By Ep1ToR}. 


It was in London that we were taken possession of in the summer 
of 1909 by the friends who met us the previous year at Southampton 
with their motor car and took us to their home in Sussex. The weather 
was warm and clear and the car they brought this year was not the 
limousine called the Green Dragon, but the sixty-horsepower open car 
named ihe Green Lizard. There was room enough and to spare for 
our party of four and all the luggage they might need for a fortnight’s 
trip. The plan was to make a cross-country run and visit out-of-the- 
way places, going as far as Northampton and Shrewsbury on the 
north and Glastonbury on the west before going back to Sussex. We 
were not to go to Paris, and it will be readily understood that we must 
be allowed two or three days to be at least in touch with London be- 
fore starting on this long run, and so on the first afternoon we took a 
preliminary canter to St. Albans Abbey and back again another way. 

The road out of London ran through Camdentown and over Hemp- 
stead Heath. The heath is still open country, with a fine view down 
upon all London. An electric tram line carries trippers out to the tav- 
ern that bears the name of a famous highwayman. Beyond the heath, 
farms are being turned into villa plots in the resistless growth of Lon- 
don, and villages have become suburban towns in the twenty miles 
northward to St. Albans. This town is almost, if not quite, as old as 
London itself. The Abbey Church and many of the houses are built 
of the bricks of the Roman Verulam which stood at the foot of the hill 
and the name links the abbey of the Normans to the British Church 
established here seven hundred years before the Normans came. St. 
Alban was a brave young British Christian who suffered for his faith 
under the Romans before the Romans themselves had joined with the 
British in Christian worship at Verulam. The present building, though 
much restored, is for the most part Norman, with round-arched win- 
dows and broad plain surfaces of wall, some of red bricks and flint and 
some of grey stone. It stands ona hilltop in the midst of the town and 
not in the usual quiet setting of green lawn and sheltering trees. The 
interior is very impressive for its great length, even though the length 
is broken by the stone screen that divides the floor of the nave from 
that of the choir. The massive columns of white stone carry a flat 
wooden roof as in Peterborough and other of the older Norman build- 
ings. In the choir and the clerestory of the nave are the lancet win- 
dows of the “Early English” period, and those of the choir are 
adorned with the “ball-flower” mouldings which are found also in 
Worcestershire and Gloucestershire, but in St Albans, the ball-flowers 
are connected with a vine stem which runs all around the window. 
There are many other interesting details, but it is the grandeur and 
simplicity of the early architecture that makes the deepest impression. 
It is well that this ancient church was saved from the ruin into which 
it was rapidly falling, and we may be grateful to the lawyer who re- 
stored it at his own expense even though the new west front is out of 
keeping with the rest and his zeal was perhaps greater than his knowl- 
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edge of architecture. In the square in the town is the curfew tower, 
and near it is “Frenchmen’s Row,” where French soldiers were quar- 
tered in the reign of King John. 

It was a beautiful ride back to London in the late afternoon 
through a rolling country of the greenest of pasture lands divided by 
hedges and checkered with elms and oak trees and bits of woodland. 
Then came the suburban towns in quick succession, and then long 
miles of dreary streets of towns that have long since been swallowed 
up in London so that nothing but a name like Maidavale and the 
stately air of now dingy houses standing back behind dusty shrubbery 
reminds you that this was lately a rural town of villa residences. The 
motor busses and the electric cars have made these towns more easily 
accessible, but they have spoiled them as country residences, and those 
who would live in the country must go still further afield. 

The next day we went out of London in another direction, and the 
sense of the vast extent of the city was still further impressed upon us. 
This time it was to the southwest by way of Victoria, Kensington, 
Chapham and Fulham. Even Chapham Common seems to be part of 
the city, and it is only when you have passed the Bishop’s gardens and 
crossed Fulham Bridge and gone through the town of Fulham on the 
other side of the Thames that you find yourself in the country. You 
find yourself there al! at once. There are no ragged edges to the towns. 
Farm lands come next to the town plots with no land left idle, and vet 
just here on this ride from Fulham to Hampton Court you come upon 
Wimbledon Common with square miles of grass land and gorse—un- 
cultivated common land for generations and now used for military 
maneuvers and for games and subject to certain rights of the neigh- 
boring inhabitants and land owners. It is poor land and not good for 
much else, and this accounts perhaps for the fact that it has not been 
made a subject of the “Enclosure acts.” 

Beyond this there is another great tract that has been kept un- 
broken, but for quite a different reason. This is the royal park of 
Hampton Court. For a mile we ran beside a high brick wall which 
bounded one side of the park, and then came to the entrance of a pal- 
ace near the bridge across the Thames. The gates and the doors were 
open to the public. Crowds had come by steamer, by train, on bicycles, 
or in motor cars to enjoy the Saturday half holiday. The state apart- 
ments, the picture gallery and the gardens were open to the public, 
one or two wings of the vast building being reserved for pensioners of 
the royal family. The Georgian Court and the great hall of Cardinal 
Wolsey were all that we could visit that afternoon. It was the flowers 
in the garden that kept us for all the time we had to spare. There 
were great beds of sweet peas over six feet high, begonias, gloxyinias, 
roses, verbenas, fuchsias, heliotropes and garden flowers of all kinds 
and colors. They stretched along the whole length of the long front 
wall of the palace, and from among them you look out into the park 
and down the long avenue of trees. On another side was the old for- 
mal garden with its fountain and sunken terraces facing the building 
of William and Mary, and in the greenhouse was a grape vine three 
hundred years old bearing hundreds of clusters of black Hamburg 
grapes. 
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From Hampton Court our road ran up the valley of the Thames 
toward Windsor. Two of us stopped at Chertsey to dine with an old 
friend from America. He has a charming cottage with a garden en- 
closed within a high wall and some of the rooms were, two centuries 
ago, a part of a gate lodge of Windsor Park, the boundary of which is 
now six miles away. The castle at Windsor stands on the edge of the 
park and looks out over Eton upon the country on the east and north. 
There are few more lovely English landscapes than this. It was a 
beautiful run on Sunday afternoon to Beaconsfield and back another 
way after tea. We kept a lookout for the entrance to the lane that 
leads to Stoke Pogis Church, and we came to the church as the Sunday 
School children were taking their seats for their afternoon service. 
There are ancient yew trees and bright summer flowers in the grave- 
yard where “the rude forefathers of the hamlet sleep,’ and the old 
sexton told us that the stone on which Gray’s Elegy was written was 
that which covers the grave of his mother directly under the chancel 
window. The church is a typical English village church in a beautiful 
setting and without even a hamlet to mar its beauty. The hand of the 
restorer has been upon it, however, and some one, many years ago, 
put a wooden spire upon the much older stone tower. 

After tea in a pretty cottage garden in Beaconsfield we came home 
by another way and passed Cliveden, the house Mr. Astor gave to his 
son for a wedding gift, and as we ran along the Thames near Maiden- 
head there was a gay scene where the punts and rowboats of every 
kind were going through the locks, and there were many people along 
the shore. 

It was Northamptonshire that was to be the real beginning of our 
tour in the motor car. There were churches there and ancient houses 
which our host, the owner of the car, wished to show us, and he prom- 
ised us a beautiful ride from Northampton by way of Banbury to Great 
Malvern and from there to Shrewsbury and thence southward along 
the marches of Wales. Having an errand in London, we spent the 
afternoon in Regent street, and in a very fast train overtook the motor 
car at Northampton in the evening. This is a little city with a popula- 
tion of 90,000, and its chief industry is the making of shoes. (It fur- 
nished 1,500 pairs of shoes to the Parliamentary army in 1648). The 
museum of antiquities contains alongside of its local Saxon and Roman 
remains an exhibit of shoes from the Roman times downward. There 
are several ancient churches in the city. One is the Norman Church 
of St. Peter built in 1184, with a remarkable arcade in the clerestory 
and the beautiful quaint carvings of the massive arches of the nave. 
Another is the Church of the Holy Sepulchre, one of the three round 
churches yet remaining in England, the best known of which is the 
Temple Church in London. The portico of Ionic columns in front of 
the ancient tower of All Saints’ Church was built by Charles II., whose 
statue appears on the top of it in a Roman toga and flowing wig. It 
seems especially incongruous on this church which has the credit of 
originating the stern rules of the Puritan “Prophesyings” drawn up in 
1571. Northamptonshire was one of the earliest centres of Puritanism, 
and is still a stronghold of non-conformity. 
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Our first pilgrimage in the morning was to Queen Eleanor’s cross 
on the roadside under a fine group of trees about a mile from the town. 
It is one of the three that remain of the crosses erected by King Ed- 
ward I. in memory of his beloved Queen wherever her body rested in 
its journey from Hardby in Nottinghamshire to Westminster, where 
the last is known as Chere Reine or Charing Cross. The cross at 
Northampton is an exquisite piece of thirteenth century work and 
bears five statues which are said to be faithful likenesses of the Queen. 
A run about the neighborhood that day took us first to Castle Asby, 
one of the seats of the Marquis of Northampton. It has been in the 
possession of the Compton family since the time of Henry VIII., and 
was built in the reign of Queen Elizabeth, with additions by Inigo 
Jones in James the First’s time. The house commands a fine view of 
the valley of the Neme and looks down a broad avenue of grass be- 
tween rows of stately elms a mile or more in length like the Long 
Walk at Windsor Castle. The little church contains fine monuments 
and effigies, and the churchyard some very beautiful monumental fig- 
ures in white marble. We were allowed only to take a peep from the 
church porch into the beautiful floral gardens which lie between the 
church and the house. It was with great difficulty that the old woman 
who showed us the church could be persuaded to take a seat in the 
motor car to ride back to her cottage at the other end of the village. 
“T shall fancy myself,” she said, “if | be riding in such as that,” but 


she enjoyed it thoroughly and looked around to make sure that she 
was seen by her friends in the village. 

From Castle Asby we drove down the Neme Valley and across a 
roliing country yellow with fields of ripe grain and came to Earls 


’ 


Barton, where stands a large Saxon church and a “burh,” or mound 
built by the Saxons for defense. The tower is the finest Saxon tower 
in England. In the next village the church had a tall spire, strong and 
graceful, with pierced flying buttresses. These spires are character- 
istic of Northamptonshire, and there was another at Higham Ferrers, 
a few miles beyond. In Rushden Church there is a curious and beauti- 
ful inverted arch called a strainer arch, which was put in across the 
nave to take up the strain of the west arches of the transept. But these 
churches are large, imposing buildings, and contain many things of 
architectural and antiquarian interest. In Higham Ferrers churchyard 
there are a refectory with a pulpit in the wall and a bedehouse with a 
great fireplace. The church has two naves of equal width besides an 
aisle on either side. The village of grey stone houses is stretched 
along a single street and is dominated by the lofty spire of the church. 
At Raunds, a few miles beyond, is another great church with a fine 
spire. The arches within are of alternate white and red stone sup- 
porting broad flat roofs of wood. There are old frescoes on the walls 
and ancient tiles on the floor, and much that is interesting in the way 
of effigies, relics and carvings. In Woodford is still another great 
church with a fine spire, and on one of the columns we saw an en- 
shrined heart, no one knows whose. We had reached a point some 
twenty miles east of Northampton, and we ran back by a straight, 
broad road at a speed that was, to say the least of it, exhilarating. 
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Our first stopping place after leaving Northampton was Brix- 
worth. The Brixworth church was built by the Saxons in the seventh 
century out of the ruins of a Roman villa close at hand. It is perhaps 
the oldest church in England, and it is a massive building, at least one 
hundred feet long and fifty feet in height, with a curious round tower 
built against the front of the square tower which supports the spire. 
[t stands upon a bare hilltop looking out over an extensive landscape. 
‘The rector showed us some interesting results of excavations recently 
made outside the walls, revealing the foundations of the original choir. 
He gave us antiquarian’s reasons which had led him almost to con- 
clude that a reliquary in the sacristy contained the relics of St. Boni- 
face. It was a few miles run from Lrixworth to Holdenby. This, too, 
was a Saxon settlement, but the present interest in it is the remains of 
Holmby House, built by Sir Christopher Hatton, where Charles I. 
spent four months in custody of the Parliament. There are a few 
arches of the old gate remaining, and the present house is only a small 
part of the old one. It was a ruin in Evelyn’s time when he found it 
“a stately, solemn, pleasing view.’ The long path where Charles was 
walking when he was removed by Col. Joyce is at the top of the ter- 
races and ran along the south facade of the house. The drive from 
here to Great Brington ran through Althorpe Park, the seat of the 
Earl of Spencer, lord lieutenant of the county. The park of 600 acres 
was laid out by Sir John Spencer in the time of Henry VIII. Dorothy 
Sidney, Walter’s Sacharissa, was the wife of the third Baron Spencer, 
created Earl of Sunderland by Charles I. 

There is a great collection of pictures in the house, but they were 
not to be seen by the passing traveler who had free leave to enjoy a 
long drive among the fine old trees of the park. The tombs of the 
Spencers are in the neighboring church at Great Brington, and here 
also, in simpler form, are the tombs of Lawrence and Robert Washing- 
ton. It is Lawrence that was ancestor to George Washington, and on 
the tomb of Robert is a coat of arms which at least suggests the stars 
and stripes of the United States. It is a white shield crossed by two 
horizontal bars and having three five-pointed stars across the top. The 
church is a fine specimen of the fourteenth century village church with 
a square tower, and looks a good deal like the St. Peter’s Church in 
Morristown, which, however, is much larger. The Brington church 
stands on a hilltop, and directly before it on the hillside is a stately 
oak tree, very large and very ancient. There are curious monuments 
and effigies in the church. Helmets and gauntlets are suspended over 
the Spencer tombs, and there is a bas relief in which a man is repre- 
sented as rising out of a cinerary urn. 

The earlier home of the Washington family was at Sulgrave. 
Here is the manor house that was built by an elder Lawrence Wash- 
ington on the priory lands granted to him by Henry VIII. In this 
house Washington Irving saw the stained glass with the family arms 
in the kitchen window. In the church is a stone slab on which are 
six brasses representing Lawrence Washington and his wife and his 
four sons and six daughters with an inscription dated December 6, 
1564. 
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Between Brington and Sulgrave we stopped at Canons Ashby, the 
home of Sir Alfred Dryden. The land was a part oi the site of a priory 
of Augustinian canons founded in the reign of Henry II. Ashby is 
the village of the ash trees. The entrance to the hall is through an en- 
closed garden, and the drawing room looks out upon a terrace where 
the view of the steep sloping lawn and the distant landscape is framed 
by two ancient cedar trees. With cordial hospitality Sir Alfred, hale 
and hearty at eighty-eight, gave us tea in the great hall and showed 
us many interesting rooms with tapestry and old oak panels. The 
armour of the parish train bands of the seventeenth century stood in 
the hall with pikes and arquebusses. The drawing room ceiling in 
ornamental plaster is a fine example of ceilings of the Elizabethan 
period. Among the family portraits was one of the poet John Dryden. 
Sir Alfred, eighth baron of Ambroseden and fourth baron of Canons 
Ashby, is descended from a brother of the poet. In the library there 
are two volumes from the old priory and a first folio of Shakespeare. 

It was after jlunch when we left Northampton, and before dinner 
time the Green Lizard glided over the border line of Oxfordshire and 
stopped still at the sign of the Red Lion in Banbury. 

This is one of the old English inns built around a central court, 
but the picturesque effect was sacrificed to comfort when the court- 
vard was roofed over with glass. Casement windows look down upon 
the pavement below, but the oid mail coach was no longer there, and 
the motor car had been sent to a garage outside. Banbury cakes were 
to be had for the asking, but a portly Cheddar had taken the place of 
Banbury cheese. The red lion over the door is a majestic looking 
beast and more formidable than the white lion over the door of an inn 
at the foot of the High street. There are many fine black oak timber 
houses in the town, and some stately buildings of the eighteenth cen- 
tury standing here and there among the plain brick fronts of a later 
time. A modern architectural effort marks the place of the ancient 
sanbury Cross, the scene of the story of King Edward II. and Ma- 
thilde, daughter of Lord Herbert of banbury and Broughton Castles 
commemorated in the nursery rhyme of the music-loving lady who 
rode a cock horse to Banbury Cross. 

This same Broughton castle is not far from Banbury, and it was 
there that we stopped first on our drive the next morning. The little 
church under the trees just outside of the gate contains effigies of the 
Wickham familv and also arms and effigies of the Lords Say and Seal. 
It was to Lord Say and Seal that James I. granted the first charter for 
all New England in 1620, and his name is preserved in the town of 
Saybrook in Connecticut and in Saybrook Place in Newark. In 
Broughton Castle a consultation between the Parliamentary leaders 
and the Scotch Commissioners was held, and in the Civil War Lord 
Say and his three sons raised troops for the Parliamentary army. The 
castle was attacked by the King and held out a whole day and then 
was occupied and cruelly plundered. Lord Say drew away from Crom- 
well after the execution of Charles I. and was restored to favor under 
Charles IT., and the estates are still held by the family. The castle is 
not even a fortified house. There remains a portion of a building of 
the fourteenth century built by John DeBroughton in 1310, but the 
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greater part of it is a comfortable residence of the time of Queen Eliz- 
abeth. The only warders at the gate on that pleasant morning last 
August were four or five spaniels who fell into a fierce fight among 
themselves as we came in. It is permitted to visit the house. The 
great hall is the living room, and ancient armor stood guard over com- 
fortable sofas and tables strewn with books. Cromwell's coat of mail 
was hanging on the wall and an ancient cradle was filled with growing 
plants. Old leather fire buckets stood on the broad sills of the mul- 
Jioned windows, and on the walls were family portraits of many gener- 
ations. The ceiling was a fine example of the Elizabethan plaster or- 
nament with pendants. Between the hall and the dining room was a 
richly carved oaken screen, and while the butler was showing us the 
hall, Lord Lenox, the present tenant, himself came in and very kindly 
showed us also the dining room with a fine collection of pewter vessels 
and the ancient chapel, and then took us into the garden where Lady 
Lenox was sitting under a great red umbrella set up on the lawn. We 
wandered with her among her beautiful flower beds and along the 
banks of the moat which encloses the lawn on the west side of the 
house, where there is an ancient tower with loopholes and a Gothic 
gate. 

A run of a dozen miles through the rolling country of northern 
Oxfordshire brought us to another Elizabethan house of great interest 
on the borders of Warwickshire. This was Compton-W yngates, one 
of the seats of the Comptons, Marquises of Northampton. Henry 
Compton, voungest son of the Earl of that day, was Bishop of London 
after the Restoration, and did all he could to re-unite the Dissenters 
to the Established Church. The house is a beautiful specimen of Eliz- 
abethan architecture, built of brick, trimmed with stone. It forms a 
square around a court, and viewed from above as you come down a 
steep hill, the roof shows a wilderness of gables and fluted chimneys. 
Only a few of the rooms are shown, but we saw a fine hall of paneled 
oak, and they pointed out to us the secret doors and the hiding places 
in the staircase, and took us up to the barracks under the roof provided 
in the old times for the Earl’s quota of soldiers. The house is occu- 
pied occasionally, and there is a beautiful garden under a terrace on 
the sunny side and fine groves of trees. We wished we might take 
away with us the sketch of the house which a lady was painting upon 
the terrace. From here we turned southward towards the Cotswold 
hills and soon came to villages of substantial old houses of dark stone 
that are characteristic of all that region, and at lunch time we stopped 
at the door of one of the quaintest old inns in all England, the Ligon 
Arms at Broadway. It is a stone house with four gables facing the 
broad street which gives the town its name. The oak paneled dining- 
room has blue plates and pewter mugs on the mantel shelves over the 
fireplace, and the little room called the inglenook has a charming fire- 
place and delightful old furniture. The whole village is very pictur- 
esque, and the beauty and the quiet of it long ago attracted a group of 
American artists, including Sargent and Millet, who made their homes 
there. One of the most charming of the houses is the home of Mary 
Anderson, Mrs. Navarro. Not far from here on the western slope of 
the Cotswold hills is Evesham, with old timber houses and a splendid 
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late Gothic bell tower and two churches all in one group in a green 
lawn with fine trees. The tower is all that remains of a monastery 
which stood there for eight centuries, and it is itself the finest speci- 
men of English church architecture of the sixteenth century, just be- 
fore the Reformation. There is a beautiful view of the tower and 
churches across the water of the river Avon. It was at Evesham where 
was fought the battle in which Prince Edward defeated Simon de 
Montfort, Earl of Leicester, in 1265. 

From Evesham we ran down the valley of the Avon and across 
the broad fertile plain of the valley of the Severn, and soon came in 
sight of the iong high wall of the Malvern Hills. We went up the 
road that leads to the British camp on the summit and, turning sharply 
to the right, the Green L.izard ran easily up the long incline that runs 
along the hillside to Great Malvern. The Cotswold hills, from which 
we had come, were hidden in the haze of a warm summer afternoon, 
but the plain was spread out below like a pale green sea, and when we 
stopped at the hotel, well-named Bellevue, we looked directly down 
upon the tower of the Abbey church. It was a pleasant place to rest 
on a summer night. This is one of the few abbeys that was not built 
in a valley, but this one was founded as a hermitage by Edward the 
Confessor, and the steep ascent of the hillside may well have afforded 
in those days the seclusion that was required. It was not far from the 
Holy Well, now known as Malvern Wells, and the health-giving prop- 
erties of the mineral springs of Great Malvern were known to the 
Benedictine monks who built the priory. 

This church was fortunate in being purchased by the parish on the 
dissolution of the abbey, and so there has been preserved a great abbey 
church with the massive walls and columns of the Norman times sur- 
mounted and overlaid with the graceful and delicate stone work of the 
fifteenth century in the tower and clerestory, and the choir is one of 
the few in England that retain almost intact the stained glass windows 
with the richly colored glass and the devotional designs of the four- 
teenth and fifteenth centuries. 

Great Malvern is a delightful place for a long stay, and it is an 
excellent centre for visiting many points of interest. Worcester and 
Hereford, Tewkesbury and Gloucester are easily reached by rail, and 
there are daily drives in every direction in char-a-bancs. They run to 
the top of the Malvern Hills and down into the valley on the other 
side, past the British camp and along the so-called Saxon Causeway, 
through the woods and deer park of Lady Henry Somerset’s estates. 
A short ride in a motor car will take you on to Ledbury, where there 
is a church of more than usual beauty and interest. The tall spire 
stands apart from the church, and the interior is remarkable for its 
many rows of slender columns, the large stained glass windows and 
the lofty roof. In the village nearby is an ancient market house, and 
perhaps the largest and finest of the oak timber manor houses of the 
time of Queen Elizabeth. It is still occupied by the lord of the manor, 
Lord Biddulph. 

The grave of Edna Lyall is in the churchyard at Bosbury, and 
near it stands one of the few parish crosses that escaped the reforming 
zeal of Cromwell’s soldiers, and this one was allowed to stand only on 
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condition that it should be inscribed with the words “Honour not the 
cross.” The massive square tower of the Bosbury Church, like the 
spire of Ledbury, stands quite apart from the church and suggests 
that it was built for the purpose of defence as well as for the support 
of the bells. 

Our present route lay in another direction, and we ran down the 
next morning to Worcester and reached there in time to hear the 
Cathedral service. After the service Canon Wilson kindly took us 
into his garden and showed us the view of the cathedral from the 
river bank, and then took us into his house and showed us a very early 
Saxon manuscript which he had recently discovered in the binding of 
a later book, and also took us into the hall of the old refectory, where 
they have uncovered a fine but mutilated figure of our Lord in majesty, 
called a Majestas. Canon Wilson is known in this country by his 
works, and has visited America. 

From Worcester we took a long run northward, passing through 
Kidderminster, where the carpets are made, and Bridgnorth, standing 
on a promontory at the bend of a river. We had a glimpse of the ruins 
of Buildways Abbey, and so came early in the afternoon to Shrews- 
bury, where there was much to be seen, and we stopped there for the 
night before turning southward along the marches of Wales. E. Q. K. 

[| To be Continued. } 
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Dr. Woodson Wilson, President of Princeton University, gave an 

address on “The Lawyer and the Community” before the American 
sar Association at Chattanooga on Aug. 31, from which we quote as 
foliows: 

“You cannot but have marked the recent changes in the relation 
of lawyers to affairs in this country. A new type of lawyers has been 
created; and that new type has come to be the prevailing type. Law- 
yers have been sucked into the maelstrom of the new business system 
of the country. Such lawyers do not practice law. They do not han- 
dle the general miscellaneous interests of society. The general, broad, 
universal field of law grows dim and yet more dim to their apprehen- 
sion as they spend year after year in minute examination and analysis 
of a particular part of it. Most men are individuals no longer so far 
as their business, its activities, or its moralities, is concerned. They 
must do what they are told to do, or lose their connection with modern 
affairs. They are not at liberty to ask whether what they are told to 
do is right or wrong. And yet there are men here and there with 
whom the whole choice lies. There is more individual power than 
ever, but those who exercise it are few and formidable and the mass of 
men are mere pawns in the game. 

“Corporations do not do wrong. Individuals do wrong—the indi- 
viduals who direct and use them for selfish and illegitimate purposes, 
to the injury of society and the serious curtailment of private rights. 
You cannot punish corporations. Fines fall upon the wrong persons, 
upon the stockholders and the customers rather than upon the men 
who direct the policy of the business. If you dissolve the offending 
corporation you throw great undertakings out of gear. 
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“In respect of the responsibility which the law imposes in order to 
protect society itself, in order to protect men and communities against 
wrongs which are not breaches of contract but offenses against the 
public interest, the common welfare, it is imperative that we should 
regard corporations as merely groups of individuals, from which it 
may, perhaps, be harder to pick out particular persons for punishment 
than it is to pick them out of the general body of unassociated men, 
but from which it is, nevertheless, possible to pick them out—possible 
not only but absolutely necessary if business is ever again to be mor- 
alized. The officer, the committee, the board which orders an act or 
originates a policy contrary to the law of the land or intended to neu- 
tralize or contravene it is an insurgent against society ; the man or men 
who originate any such act or policy ‘should be punished and they 
alone. 

“T know that the matter is not as simple as it sounds. I know that 
some corporations are, in fact, controlled from the outside, not from 
the inside. But are they really beyond discovery? Would it take ex- 
traordinary acumen and intelligence to devise laws which would reach 
them also? 

“You will say that in many instances it is not fair to pick out for 
punishment the particular officer who ordered a thing done, because 
he really had no freedom in the matter ; that he is himself under orders, 
is a dummy manipulated from without. I reply that society should 
permit no man to carry out orders which are against law and public 
policy, and that if you will but put one or two conspicuous dummies in 
the penitentiary there will be no more dummies for hire. You can stop 
traffic in dummies, and then, when the idea has taken root in the cor- 
porate mind that dummies will be confiscated, pardon the one or two 
innocent men who may happen to have got into jail. 

“T have used the corporation merely as an illustration. It stands 
in the foreground of all modern economic questions so far as the 
United States is concerned. [But I have used it only as an illustration 
of a great theme, a theme greater than any single illustration could 
compass—namely, the responsibility of the lawyer to the community 
he professes to serve. Whatever may be the cause, it is evidenced that 
he now regards himself as the counsel of individuals exclusively, and 
not of communities. 

“We have settled nothing in our recent reform legislation. That 
is the reason it is so unsatisfactory and why some prudent and 
thoughtful men grow tired of it. But that is only another reason for 
se eking out and finding what will be the happy and successful way of 
setiing our economic interest in order. Lawyers may come into the 
settlement or stay out of it, as they please, but a settlement there must 
be. For one, I hope that they will not stav out. I fear it would be dis- 
astrous for them to do so—disastrous to them and to society.” 





A master who fails to — his statutory duty to safeguard 
machinery is held in Hill v. Saugestad (Or.) 98 Pac. 524, 22 L. R.A. 
(N. S.) 634, not to be able to escape liability for injury to a servant 
through such negligence, on the theory that ‘the servant assumed the 
tisk of such injury. 
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LANGUAGE LEVELS COURT DI:TINCTIONS. 


At the meeting of the New York State Bar Association held re- 
cently at Rochester, the Hon. Mr. Justice Riddell, of Toronto, made 
an address as the guest of the Association, a part of which will make 
interesting reading to those who do not realize the differences between 
the courts in the eastern part of Canada, where [rench is the usual 
language of the court, and in Canada West, where good old English is 
spoken, as in the United States. We quote from his address: 

“Any day after I close my court in Osgoode Hall, at Toronto, I 
can take a train and go to the east, and by the morning be in another 
Canadian city. Of course as actors always go to the theatre, when 
they have nothing else to do, so lawyers invariably look up a court 
they can attend, if they have a holiday. I am a Judge; but I trust I 
have not ceased to be a lawver. As I told you this afternoon, these 
terms are not synonymous, because [ know many a lawyer who is not 
a Judge, and I have heard of judges who are not lawyers. There is, 
indeed, a well-known instance in our province of a prominent member 
of the bar, who, when he received Her Majesty’s patent appointing 
him a County court Judge, at once proceeded to sell his library and 
buy anew gun. Judge, as | am, | have not been long enough on the 
Bench to forget the fact I am still a lawyer, therefore, I follow the law- 
yer’s instinct, and look for a court room. 

“T find a magnificent building surmounted by a flag which I have 
known from my infancy, the fag whose folds have guarded me through 
life. I come into the court room and I see there a Judge garbed as my- 
self (when | am in my offigial costuine); he has a black Queen Anne 
style of coat, a silk gown, white bands; and he is addressed as ‘Your 
Lordship,’ or ‘My Lord,’ by members of the Bar. Some of these are 
King’s Counsel; and there are others, too, separated by a bar, not the 
only bar some practice at, it is said—but at all events there is the 
same kind of bar as that which separates our barristers. Everything 
looks exactly like my own court in Osgoode Hall. 

“The Judge, too, has, like myself, received his mandate under the 
great seal of Canada. But wait a bit—the Judge begins to speak, and 
[ look again at him. That is not the language | am accustomed to 
hear, it is a different tongue from that which | learned at my mother’s 
knee. The law he administers is strange, the doctrines are those | 
have not heard since I was at college, when I was a student of the 
civil law. As he goes on, I say to myself, ‘this is no my ain hoose.’ 

“But let me take the other direction; I go to the state of Michigan 
or I come to this state, which is ‘good enough for me, little old New 
York,’ and I find a court house there adorned by a flag, surmounted by 
a flag which is, indeed, not entirely strange to me, because | was born 
near a town to which many American visitors come; and our Amer- 
ican friends never let us forget that the Stars and Stripes is their flag. 
So much so, indeed, that when an American gentleman is asked to 
speak at a Canadian dinner, invariably and as a matter of course, the 
Stars and Stripes is floated in his honor. So | am familiar with the 
Stars and Stripes; and yet, it is not my own flag, although the very 
next to it. Then I go into the court room and I see a Judge without 
robes or bands, dressed not in Queen Anne, but in late Queen Victoria 
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style, and who has not, like my brother in Montreal, received a patent 
from the Crown, but his mandate comes direct from the sovereign 
people to whom he is immediately responsible. Attorneys address the 
Judge, to my astonishment—never having seen an attorney address a 
Judge in court—and, indeed, I could not hear an attorney no matter 
how loud he might call. And counsel have no distinction of silk gown 
and stuff gown, for they have no gown at all; and it is much if they do 
not wear a red four-in-hand instead of white tie and bands. This is all 
passing strange. ‘ 

“But stay—I hear the Judge speaking. I recognize the language, 
the intonation, perhaps, slightly different from mine, but no more dif- 
ferent than that of Ottawa or of Windsor; and the law he lays down is 
the same, the principles of law are those principles which I am in the 
habit of invoking in my court in Osgoode Hall. I recognize his lan- 
guage, I recognize his terminology; I even recognize his |atin—the 
pronunciation of it. Because if I hear Latin pronounced correctly and 
according to quantity, I may indeed be in the company of scholars, but 
I swear | am not in the company of common law lawyers. His dress 
is not the same as mine; but his law is the same as mine, his tongue is 
the same as mine; and peoples who speak the English language and 
follow the English common law cannot be foreign or alien to each 
other. 

“Now, you al! know, I dare say, the old story of the Scotchwoman 
who said to her friend: ‘It’s nae wonner we lickit the French at Water- 
loo; oor men prayed.’ ‘But,’ said her friend, ‘d’ye no think the French 
prayed too?’ ‘No doo ’t; but wha coude unnerstand “them jabberin” 
bodies?” Ido not vouch for the theology ; but there can be ‘nae doo ’t’ 
that community of language goes a long way towards bringing about 
a community of feeling. * * * 

“We govern ourselves; we are the loving subjects of the King of 
England, and that not because he is the King of England, but because 
he is the King of the British Dominions beyond the seas. Our King 
is an integral part of the Parliament at Ottawa, of the legislature at 
Toronto, and of the other legislatures. We pay no tribute, we govern 
ourselves, we call no man master. The difference between Canadians 
and Americans is this, we have a monarch who reigns but does not 
govern; you have a monarch who is not a king, and therefore does not 
reign, but he does govern. William Howard Taft has more power in 
the city of Rochester than King Edward has in the whole Dominion of 
Canada. Governor Hughes has more in any village in the state of 
New York than King Edward has in the whole Dominion of Canada; 
not only King Edward but all his representatives. We govern our- 
selves, and we propose to do it; and there is no intention on anybody’s 
part that I know of to try to prevent it. 

“Our law is the English common law—the same as your law— 
except so far as it is modified by legislation in the same way as your 
legislation. But we are not troubled by constitutional limitations. If 
our legislature wants to take a man’s land it does it; and it is said it 
sometimes does. [If our legislature wants to put a stop to combines it 
does it; and that is all there is about it. It is a perfect marvel to a 
Canadian lawyer, when he visits an American Bar association, or an 
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American court, to hear argument after argument, when hour after 
hour is taken up on the question, ‘is this constitutional?’ ‘Is that con- 
stitutional?’ or ‘Is the other constitutional?’ With us everything is 
constitutional so long as it comes within the list of subjects allotted to 
the Provincial Legislatureor the Dominion Parliament,as thecase may 
be. The other day a Judge (whom I should call learned, were it not 
myself), said in a judgment that the prohibition, ‘Thou shalt not steal,’ 
does not apply to the Provincial Legislature ; and the Court of Appeal, 
while they did not use the same words, said: ‘We cannot reverse that 
judgment.’ 

‘Now, our courts are very much like yours. We have the same 
troubles that you have in your courts; I mean the lawyers have the 
same trouble with the Judges, and the Judges have the same trouble 
with the lawyers. The Judges think the lawyers have not got their 
cases thoroughly prepared ; the lawyers are perfectly sure that Judges 
do not understand a sound argument when they hear it. And then we 
have the same difficulty in making the general rule fit the particular 
case. We have the same difficulty in determining which set of wit- 
nesses is telling the truth, or if either of them is telling the truth. We 
have the same difficulty in drawing a correct conclusion from the evi- 
dence of people who are not trying to tell the truth and of people who 
are, those who could tell the truth and won’t and those—well, you 
know. We have the same difficulty with labor and capital that you 
have—in tact, we have the same difficulties that you have from the 
beginning to end—only we are not troubled with that bane, ‘constitu- 
tional limitations.’ 

“Then, the Rar—whes shall I say about the Bar? You see a spec- 
imen of it here, in my friend Mr. Mowat. I admit he is rather a favor- 
able specimen of our Bar; but still you can to a certain extent judge 
of the rest of the Bar by him. The Bar is not the servant of the court 
in our country ; the court does not even call to the Bar. Take my own 
province as an illustration. Every five years every barrister in the 
province of Ontario has a right to vote for thirty individual benchers. 
These, with certain benchers’ ex officio, e. g., Attorney-General and ex: 
Attorneys-General, Ministers of Justice, present and past, retired 
Judges, etc., form ‘Convocation,’ i. e., a senate. They fix the curricu- 
lum, the examinations; they appoint the examiners; they organize the 
law schools: they appoint and pay the professors of the law; they 
examine and they call to the Bar—the court does not. If any young 
man has passed all his examinations, they may call him, or they may 
refuse. The barristers are a corporate body under the name ‘Law 
Society of Upper Canada’—they govern themselves. They are, in 
short, a distinct body over which we Judges have absolutely no con- 
trol. Ifa barrister desires to practice after he has received the degree 
of barrister-at-law at the hands of the Law Society of Upper Canada, 
he is introduced by a bencher to the court. He is then sworn in before 
the court and signs the roll. Then he has a right to appear in court. 
The court cannot prevent a barrister, so called and sworn in, from ad- 
dressing the court; and the court has no right and no power to allow 
anybody else to address the court than one who has been called by 
the Law Society. The attorneys, indeed, are different, they are called 
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by the court; they are examined by the Law Society and certified as 
competent to the court, but they are called by the court and made offi- 
cers of the court. 

“All Judges must be members of the Bar of ten years’ standing. 

“In the province of Ontario, even if it be but a five-cent case, the 
litigant has the right to have the law in his case laid down by a Judge 
who has been ten years practicing at the Bar of Ontario. We have no 
such thing in civil cases as ‘Justice of the Peace Law,’ which I under- 
stand is very much on a par with what Shakespeare calls ‘Crowner’s 
Quest Law.’ The other Bars are very much the same as ours; each 
province has its own law society. 

“The barristers (attorneys or solicitors have no right of audience), 
are divided into King’s Counsel and stuff gownsmen; but the latter 
have practically all the rights that have the King’s Counsel. I cannot 
tell you the difference between them and the King’s Counsel, except 
that the King’s Counsel wears a silk gown, and the other, one of stuff. 
The King’s Counsel have no extra privileges except to sit in the front 
row in the Appellate courts, and are therefore as a rule called upon 
earlier, so that they sometimes have their motions sooner heard. 

“Now, I do not know that I should say anything more about our 
law with the exception, perhaps, of that of the province of Quebec. 
There the common law is not the common law of England; it is not 
the common law of New York state, or the common law of any of 
your states, except, perhaps, Louisiana. It is the civil law, based upon 
the old Roman law, based upon the French law; and let no man de- 
spise that law; let no man sneer at French-Canadian law unless he is 
prepared to maintain and prove that Coke was a greater lawyer than 
Tribonian, and Lord Mansfield than Pothier. The Roman law, which 
was the law of the ancient Roman, and which, if ever there be a uni- 
versal law, will be the basis of that universal law, which is the basis 
of the law of Scotland, the basis of the law of France, which is the 
basis of the law of Germany—let no man despise that law unless 
indeed he happens to be like us, a common law lawyer. Then, of 
course, he has a right to consider that absurd which differs from his 
own common law, ‘the perfection of human reason.’ ”’ 





REFORMS NEEVED IN UNITED STATES EQUITY PRACTICE 


In his elaborate and interesting address before the New Jersey 
State Bar Association at its meeting on June 18, Hon. Richard Wayne 
Parker, of Newark, thus spoke of the Equity practice in the United 
States court. After referring to trials at law in these courts, which he 
commended, Mr. Parker said: 

“The practice in equity of the United States courts cannot be so 
highly commended. Equity is based upon discretion. It is the es- 
sence of equity that there shall be but one Chancellor, and that he 
shall control al! the Vice-Chancellors and judicial officers of his court, 
because equity ‘varies with the length of the Chancellor’s foot.’ One 
man’s discretion is not another’s. It has become inconvenient, even in 
customs cases and at law, that different circuits should make different 
decisions as to the meaning of a revenue statute, and we have prop- 
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erly established a Court of Customs Appeals, by the Payne tariff law. 
It became unbearable in equity suits as to interstate commerce, based 
upon the anti-trust act, the railroad regulation act and the Elkins act, 
that selection could be made as between all the judges in every dis- 
trict situated upon the railroad systems of the United States, so as to 
find one who was most favorable to using the injunction power, and 
we are therefore passing an act establishing a single commerce court, 
with exclusive jurisdiction over such suits, and in which four of the 
five judges shall always sit. It has become unbearable also to the 
patent lawvers of the country, at least to those who wish justice, that 
the same patent should be differently construed in different circuits, 
and that the owner of the patent can go from one end of the country 
to the other to find a weak defendant and a complacent judge who is 
known to have a constitutional enthusiasm for the poor inventor. It 
may be a dangerous business to establish special courts for special 
subjects, but this question will more properly come before us when I 
reach the question of the judicial machinery of the United States 
courts. Returning to equity practice we have greatly mitigated some 
parts of the ancient rules. It was a hardship amounting to tyranny 
that until about ten years ago there was no appeal from an interlocu- 
tory order, whether for an injunction or a receiver, and that any 
judge’s order, however rash, should remain without redress until the 
final hearing. By the act of June 6, 1900, all such orders are now ap- 
pealable by either party with preference in hearing. The judges are 
perhaps more careful since that statute as to the form of their injunc- 
tion, and the case on which it should be granted. Relief is felt in 
every branch of the law, and especially in patent cases and labor dis- 
putes. 

“But perhaps the most unjust and inequitable form of equity 
practice in United States courts is in the taking of evidence. The old 
English Chancery deposition taken before an officer who had no power 
to rule upon evidence was felt to be unjust and antiquated even in the 
first judiciary act of 1789, when it was enacted (1st Congress, Ses. 1, 
Chap. 20, Sec. 30), that ‘the mode of proof by oral testimony and ex- 
amination of witnesses in open court shall be the same in all the 
courts of the United States, as well in the trial of cases in equity and 
of admiralty and maritime jurisdiction, as of actions at common law,’ 
excepting only depositions taken de bene esse. It was, however, found 
impossible as business grew for the judges themselves to take all the 
evidence in an equity case, and in 1802°(7th Congress, first session, 
Chap. 31, Sec. 25), it was enacted that in all suits in equity it shall be 
in the discretion of the court, upon the request of either party, to order 
the testimony of the witnesses therein to be taken by deposition, which 
depositions shall be taken in conformity to the regulations prescribed 
by law for the courts of the highest original jurisdiction in equity in 
cases of a similar nature in that state in which the court of the United 
States may be holden, with a proviso excepting such states as do not 
take testimony in equity by deposition. 

The rules of the Supreme court in equity were adopted under a 
statute allowing such rules to prescribe the practice, and these rules 
have continued this antiquated system of taking testimony before an 
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examiner, who has no power to rule upon the evidence. Under this 
practice volume after volume of immaterial testimony is taken in 
patent causes, where experts employed at the expense of the poor 
litigant are cross-examined by the month by his richer opponent; or 
in trust cases, wherein the twenty or thirty volumes of the Standard 
Oil or the Tobacco Trust cases can hardly be read or referred to. The 
court must wander through this maze of uninstructive material in 
order to make up an opinion, which is often delayed so many years as 
to exhaust the life of the patent or otherwise leave the successful 
party without a real remedy. Justice delayed is justice denied. We 
have met the difficulty in our own state by recognizing the power of 
the court of equity to refer a case to a master, to hear the same and 
advise the Chancellor what order or decree should be made therein. 
This reference to an advisory master was the old practice in our state 
whenever the Chancellor was personally interested, and we have now 
recognized that power as generally necessary because of the growth 
of the business of the court, and have by statute authorized the ap- 
pointment and pay of Vice-Chancellors, who shall hear the case con- 
secutively and orally, with a stenographer, and as if on trial by jury, 
and who shall advise the Chancellor what order or decree shall be 
made. (See Gregory v. Gregory, 1 Robbins, p. 10). The decree is the 
decree of the court, and not of the Vice-Chancellor, though it will not 
be reviewed except as mentioned in the case cited, and in Sea Stream 
v. Exhibition Co., 59 Atl. Rep., 914, where the Chancellor has added 
the case of the trial of indirect contempts, in which there is no appeal 
and a review is therefore allowed. 

Reform in the United States practice by allowing such reference 
is urgently required, whether that reform be made by a new rule of 
the United States courts or by statute. Such a reference would often 
eagerly be sought by both parties, but whether that be so or not, such 
a provision is absolutely necessary to try cases and shorten trials. In 
other respects the practice in the United States courts has been much 
aided by statutes. Equity appeals under the anti-trust or interstate 
commerce acts may be speeded. Writs of error may be taken by the 
United States from decision on matters of law, as in the quashing of 
an indictment where the defendant has not been put in jeopardy by a 
trial. Numerous further amendments are proposed by the American 
Bar Association. One provides that writs of error shall only be sus- 
tained where the error is certified to affect the substantial rights of the 
parties. A second is that a case may be certified and final judgment 
had thereon on appeal. This is probably so at common law. But, in 
this instance, as in the matter of taking testimony in equity, the com- 
mon law and equity powers of the courts have been largely forgotten 
in the education of lawyers and judges in states where statutes have 
taken the place of the common law. We have lately passed through 
the house a bill shortening the time for pleading on the removal of 
causes, so that such removal shall not be made a means of delay. Con- 
gress and the Bar are anxious, and they should be, that the practice 
and procedure of the United States courts shall be so amended that 
the courts may be able to deal promptly and efficiently with the busi- 
ness that comes before them. 
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CHARGE TO GRAND JURY. 


(Hudson Oyer and Terminer, August 11, 1910). 
Witnesses Before Legislative Committee—( onspiracy to Defraud the Public—School Board 
Frauds. 

The following charge to the Hudson County Grand Jury on the 
subject of the refusal of witnesses to testify before the Senate Inves- 
tigating Committee upon the conduct of the public schools must prove 
of general interest: 

SWAYZE, J.: I have had you summoned this morning in order 
that I might lay before you a matter of the most serious public im- 
portance which has arisen during the last few weeks. A committee 
of the Senate of New Jersey has been investigating the conduct of the 
schools in the northern part of our county. That committee was by 
the terms of the resolution of the Senate under which it was appointed 
to report to the Senate at its next session. The necessary inference 
from the terms of the resolution is that the powers of the committee 
are to be continued during the recess of the Senate, and although 
those powers would expire with the final dissolution of that body, that 
final dissolution will not take place until January next, when the terms 
of one-third of the Senators will expire. 

The committee therefore was authorized to sit in vacation, during 
the recess of the Senate, and by the terms of the acts of the legislatures 
of 1875 and 1895, that committee was authorized to compel the at- 
tendance upon them of such person or persons as they might deem 
necessary and proper to testify to any matter under investigation, and 
witnesses were required to truly answer all questions put to them, 
which the committee should decide to be proper and pertinent to such 
investigation or inquiry. The legislature was careful also to provide 
that no witnesses should be excused from answering any such ques- 
tion on the ground that the answer might or would incriminate or tend 
to incriminate him; and in order that the proper protection which the 
law accords to witnesses might be afforded, the legislature also en- 
acted that no answer made by any witness to any such question should 
be used or admitted in evidence in any proceeding against him except 
for perjury. 

In some states there is a constitutional provision which protects 
a witness against being required to give evidence that may incriminate 
him, and where such a constitutional provision exists it has been held 
by the courts in some states and by the United States courts, that a 
statute such as ours was not sufficient to preserve a witness his con- 
stitutional rights. New Jersey, however, very wisely has not placed 
that provision in her constitution. With us it has been merely a rule 
of evidence which the legislature had the power to control, untram- 
meled by any constitutional limitation. The legislature has seen fit 
to enact that witnesses before such a committee shall be required to 
answer, notwithstanding the answer may tend to incriminate them, 
and the only protection the witness has is that which the legislature 
has chosen to give him, and which forbids his answers to be used 
against him in any other proceeding except for perjury. We are not 
concerned with the disrespect or contempt for the Senate of New Jer- 
sey which may have been shown by the refusal of witnesses to answer 










278 THE NEW JERSEY LAW JOURNAL. 


questions. The Senate must vindicate its own dignity, but the legis- 
lature has provided by the act of 1895 that a witness refusing to an- 
swer such questions put by such a committee shall be deemed guilty 
of a misdemeanor, and with that it is our duty to deal. 

Evidence will be presented to you that witnesses subpoenaed to 
attend before this committee have refused to answer qustions which 
the committee decided to be proper and pertinent. Upon the produc- 
tion of evidence of the appointment of the committee by the Senate, 
which may be proved by a copy of the Senate resolution under the 
great seal of the state, and upon further proof that witnesses have 
been duly subpoenaed and have refused to answer questions which the 
committee has decided to be proper and pertinent, it would be your 
duty to indict the witness or witnesses so refusing for a misdemeanor, 
provided it appear that a quorum of the committee was present. The 
committee appointed pursuant to the resolution of the Senate was 
composed of three Senators and the members of the State Board of 
Education. A quorum would, therefore, be a majority of the whole 
number, i. e., of the three Senators and of all the members of the 
Board of Education. If I am correctly informed, such a majority was 
not present. 

I understand that these witnesses seek to shield themselves upon 
the suggestion that they are acting under the advice of counsel. This, 
however, is no more a defense in a case of this kind than it would be 
if a man should undertake to defend himself on a charge of larceny or 
burglary by alleging that he had been advised by counsel to commit 
larceny or burglary. Advice of counsel is no protection whatever. 

The refusal of witnesses to testify before the Senate committee 
renders it proper that I should now deal with the evidence of crime 
which the investigation has already disclosed; and you ought at once 
to take up this investigation regardless of, and independent of, any 
further action that may be taken by the Senate committee. As I am 
advised, the evidence already taken shows that in some of these mu- 
nicipalities members of the Board of Education have exacted or re- 
ceived pay for appointments of principals, teachers, and perhaps for 
appointments to other positions in the control of the board. The 
Crimes act provides that any member or officer of any public board 
who shall soiicit or receive, either directly or indirectly, any money or 
valuable thing, reward or commission for his vote in the appointment 
or selection of any person or persons to any position in any depart- 
ment of any public body shall be guilty of a misdemeanor. Under this 
section, if a member of a school board has exacted, solicited or received 
any money or valuable thing, reward or commission for his vote in 
the appointment or selection of any person to any position under the 
control of the Board of Education, he should be indicted for a misde- 
meanor, and that whether he has exacted or solicited or received it 
either directly or indirectly, either by himself or through the medium 
of some other person. 

It has also been developed that members of the Board of Educa- 
tion have been interested pecuniarily in the sale of schoolhouse sites. 
This of itself is a crime for which an indictment should be found. The 
statute in this respect is so well known to every one that I hardly need 
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dwell upon it. Other accusations that are made are of a somewhat 
different character. The evidence indicates that the amount expended 
for supplies was not only extravagant, but so extravagant as to sug- 
gest that there must have been corruption in the purchase of the 
supplies. 

It was also developed that by permission of the Board of Educa- 
tion a contractor was permitted to construct a schoolhouse not in 
accordance with the plans and specifications, but in so inferior a man- 
ner that there is danger of the roof giving way under the weight of 
the snow that may fall upon it, and that the sewers have been in one 
case constructed in so careless a manner that they have had to be re- 
built twice. For mere extravagance in appropriations or for defects in 
construction, even where the construction is not in accordance with 
the plans and specifications, no~indictment should be found if the 
error is merely one of judgment, but the evidence taken by the Senate 
committee goes so far as to indicate that the extravagance and the 
failure to secure proper construction were such that they could not 
have taken place without negligence or perhaps connivance on the 
part of the Board of Education. 

The Board of Education are public officers, and any public officer 
undertakes by the acceptance of the office to perform the duties im- 
posed upon him by law. One of the duties of the boards of education 
is to manage in a proper way the public schools under their charge, 
and if they have wilfully neglected to properly manage these affairs 
and have wilfully incurred extravagant bills for supplies, or have wil- 
fully permitted buildings or sewers to be constructed in an inferior 
manner and in a manner less to the advantage of the public than called 
for by the plans and specifications, or have wilfully purchased lands at 
exorbitant prices, they are indictable for that negligence. 

The evidence further indicates that in one municipality the appro- 
priations made for the support of the schools during the year have 
been exceeded in the expenditures. This is made a crime by statute, 
and is a crime whether the excess was wilful and intentional or not; 
and this law applies not only to the annual appropriations for the or- 
dinary support of schools, but to the special appropriations for the 
purchase of lands or buildings or erection of buildings or any other 
purpose. 

It would seem to me from the evidence that has been brought be- 
fore me that in one municipality at least the Board of Education has 
borrowed money of the banks unnecessarily, at five per cent. interest, 
when they already had a sufficient working balance in the bank, the 
result being that the municipality lost the difference between five per 
cent., the interest paid, and two per cent., the interest upon their bank 
deposits, which they received or ought to have received. 

A proper investigation on your part would involve also an inquiry 
as to whether the interest allowed by the banks upon the bank de- 
posits has been actually turned in to the municipality’s treasury for 
the school fund or whether it has been diverted to some other pur- 
pose. Of course, if you find evidence which renders it probable that 
this interest has been appropriated by officials for their own purposes 
you should indict for this misappropriation. If you find that the fail- 
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ure to secure for the municipality all the returns which should have 
been secured is due to neglect, you should indict if you think that 
neglect is wilful, but you should not indict unless you think it was 
wilful. 

In the town of North Bergen a most serious situation was re- 
vealed, and it is in this town that the persons concerned refused to 
testify before the committee. The most serious feature about it, I re- 
gret to say, is that it involves a high official of this county, the county 
registrar. 

The fact that he is occupying a position of public importance, so 
far from operating to dissuade you from investigating the matter, 
ought rather to stimulate your zeal, for it is hardly necessary for me 
to even suggest the outrage that is perpetrated upon the children of 
this county if funds intended for their education are depleted for pri- 
vate profit. I trust, therefore, that your investigation of this charge 
will be thorough. 

The evidence indicates that in June, 1908, the town of North Ber- 
gen at an election voted to purchase for a schoolhouse site eighteen 
lots on a map of property which the resolution printed upon the “ballot 
indicated was the property of John Daly, and reference was made in 
the resolution to a map of the property of John Daly on file. At that 
time the property did not belong to John Daly, but to the Brill estate. 
A few days after the election Daly took title to the property. The 
amount to be paid to the Brill estate was $20,000, of which $10,000 was 
to be in cash, and $10,000 was to be secured by a purchase money 
mortgage. This purchase by Daly of the [rill estate included sixty- 
eight lots. For the eighteen lots which the town took for the school- 
house site it agreed to pay Daly $10,800. It borrowed that money and 
paid Daly that sum, of which he paid $10,000 to the Brill estate and 
gave a purchase money mortgage for the balance of $10,000, leaving 
$800 in cash of the town’s money in his pocket. From Brill’s testi- 
mony it seems that the agreement upon his part to convey the land 
was made with John J. McMahon, and not with Daly. John J. Mc- 
Mahon was at the time custodian of the school fund of the town of 
North Bergen 

This transaction was in June, and the result of it, as you will see, 
was that the town of North Bergen for $10,800 secured eighteen lots 
and Daly secured fifty lots and $800 in cash for a purchase money 
mortgage of $10,000, so that without the investment of a cent on his 
part in actual cash Daly had the fifty lots and the $800. 

It is said that the eighteen lots conveyed to the Board of Educa- 
tion were on the interior of the tract, remote from the boulevard and 
of less value than many of the lots retained by Daly, and inaccessible 
until streets were opened. Daly has been a constable employed as an 
officer by the court. The evidence, perhaps, may indicate to you 
whether or not he was himself of sufficient pecuniary ability to enter 
into an affair of this magnitude, inv olving $20,000. 

This transaction took place in June. In September or afterward 
four of the lots were conv eyed to three different members of the Board 
of Education. The consideration mentioned in the deeds is nominal. 
Subsequently, and in December, 1909, the rest of the lots were con- 
veyed by Daly to John J. McMahon. It is said that McMahon paid 





CHAKGE TO GRAND JURY. 221 


Daly for these lots the sum of $500 per lot, taking them subject to the 
$10,000 mortgage, making, as I understand it, $23,000 for the forty-six 
remaining lots, of which $10,000 represents the mortgage and $13,000 
the balance of the purchase price. This purchase price was not paid 
in cash by McMahon to Daly, but was secured, it is said, by a demand 
note, payment of which has not yet been demanded at the time the 
testimony was taken before the Senate committee on the 14th of July 
last, and no part thereof and no interest thereon appears to have been 
paid. I state these facts as they come to me, and leave you to draw 
such inferences from them as you think they naturally lead to. 

The transaction is certainly most extraordinary, and it will be for 
you to say whether these facts are not sufficient to lead you to believe 
that there was a conspiracy on the part of Daly and McMahon and the 
three members of the Board of Education, or some of them, to profit 
by this transaction at the expense of the school fund. The resolution 
itself was drawn in such a way, designating the lots by reference to a 
map of Daly’s property when Daly did not own the property, as to 
suggest that the counsel who drew it may also have been a party to 
the scheme. 

If at the time he had examined the title sufficiently to know that 
the title was not then in Daly, his suspicions ought certainly to have 
been aroused by the fact that Daly had filed such a map. The evi- 
dence indicates that Mr. McMahon had been entrusted by the Board 
of Education with the duty as their agent of purchasing these lots. 
With his civil liability as such agent we are not concerned. That is a 
matter for the taxpayers. If you think that Mr. McMahon and Mr. 
Daly conspired together, or conspired with the members of the Board 
of Education to whom lots were conveyed, to sell these lots to the 
Board of Education at an exorbitant price by concealing the fact that 
McMahon was interested in the sale, you would be justified in indict- 
ing all who were concerned for a conspiracy to cheat and defraud the 
soard of Education; for although the conspiracy itself was more than 
two years ago, the overt acts in fulfilment thereof took place within 
the two years, and under the statute of this state an agreement is not 
indictable as a conspiracy unless some act in execution of such agree- 
ment be done to effect the object thereof. 

The crime therefore was not complete until the performance of 
the overt acts, and these overt acts, so far as the three members of the 
Board of Education are concerned, were in September, 1908, or later, 
while the conveyance of the remaining lots to McMahon was in De- 
cember, 1909. 

I need hardly add that if the members of the Board of Education 
were interested in the sale of these lots they are indictable under the 
statute | have already referred to. If, then, McMahon conspired with 
Daly, or with the three members of the Board of Education, all who 
were parties to the agreement are indictable, and to justify an indict- 
ment it is not necessary that the prosecutor should satisfy you that a 
formal agreement to that effect was made. 

It is sufficient if there was a common understanding between 
them that the end in view should be accomplished by their acts. You 
may infer such an understanding or agreement from the facts and cir- 
cumstances of the case without direct testimony of such understanding 
or agreement. 
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STEPHENS », SCHMIDT. 


(New Jersey Supreme Court, June 14, 1910.) 


Husband and Wife—Action by 
Wife—Admissibility of Evidence 
— Personal Injuries. — By the 
terms of the act of 1906 (P. 
L. p. 525), a married woman 
is empowered to maintain an ac- 
tion at law to recover damages 
for any tort committed against 
her person or property, as fully 
as if unmarried, free from any 
control of her husband, and in 
such action the release of the hus- 
band of all damages to himself 
and wife, which are the subject 
of the action of the wife, is not 
admissible as a bar to her suit. 
Under the statute mentioned, a 
husband cannot control the wife 
in any degree in the enforcement 
of her claim for damages in a case 
of tort against her person or 
property, and therefore the hus- 
band cannot release her claim, for 
that would most effectively con- 
trol its enforcement. 


In an injury action by a wife 
in her own name, a question ask- 
ed her whether her husband had 
lived with her since she went to a 
hospital in 1907 was competent to 
show her right to sue in her own 
name because living apart from 
her husband under General Prac- 
tice Act of April 14, 1903 (P. L. 
p. 541) Section 23, allowing a 
married woman so living apart to 
sue in her own name for injury 
to her person. 

Where plaintiff, struck by an 
automobile, spent several months 
in the hospital and underwent 
three rather serious operations, 
suffered great pain and distress, 
and is permanently crippled so 
that she never will be able to 
walk without crutches or some 
like aid, a recovery of $8,000 was 
not excessive. 


Action by Carrie Eva Stephens against John Schmidt. On rule 
to show cause why -the verdict should not be set aside. Rule dis- 
charged. 

Argued February term, 1910, before Gummere, C. J., and Bergen 
and Voorhees, JJ. 


Mr. Benjamin F. Jones for plaintiff. 
Mr. Harry Kalisch for defendant. 
BERGEN, J.: 


J.: The plaintiff, a married woman, was being driven 
in a carriage along Ridgewood avenue, Ridgewood, in this state, 
when the carriage was struck by an automobile driven by the de- 
fendant, and the plaintiff seriously injured, for which she recovered a 
verdict. The trial court allowed the defendant a rule to show cause 
why the verdict should not be set aside, which this court is now 
urged to make absolute. The case shows that plaintiff was along the 
curb on the right-hand side of the avenue going east, and that the 
defendant was coming from the opposite direction, and when plain- 
tiff’s carriage had passed Maple avenue about 15 feet it was struck 
by defendant’s automobile as, according to his testimony, he was 
crossing the street to enter Maple avenue. It also appears that a 
plea puis darrein continuance was filed setting up that, after this 
suit was commenced by the wife in her own name, her husband, Wil- 
liam A. Stephens, had released the defendant from all demands which 
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he “did have either individually or for or on account of any injury 
or alleged injury to the said Carrie Eva Stephens, plaintiff as afore- 
said, or which the said William A. Stephens, either individually or 
for or on account of said injuries or alleged injuries to the said Car- 
rie Eva Stephens, wife as aforesaid of the said William A. Stephens.” 

The reasons argued in support of the rule are the following: 
First. That the court refused to admit in evidence the release exe- 
cuted by the husband as a bar to plaintiff’s action; the contention be- 
ing that the common-law rule which permitted a husband to release 
a cause of action which a wife brought for injuries to her person is 
still in force in this state. This contention is not sound, for in 1906 
(P. L. p. 525) the Legislature provided that any married woman may 
maintain an action in her own name for all torts committed against 
her in the same manner as she might as a feme sole, and in con- 
struing this act in Sims v. Sims, 72 Atl. 424, this court, Chief Justice 
Gummere speaking for the court, said that its purpose was “to pro- 
tect the wife against any marital rights of the husband to control her 
in any degree in the enforcement of her claims to damages for any 
tort committed against her or her separate property and to authorize 
her to enforce the same as fully and completely as if she were unmar- 
ried.”’ If, under this act, the husband cannot control the wife in any 
degree in the enforcement of her claim for damages in case of a tort 
against her person, it must follow that he cannot release it, for that 
would most effectively prevent its enforcement. 

Second. That the court,refused to strike out certain evidence. 
The error complained of appears in the record as follows: The plain- 
tiff was asked: “Has your husband lived with you since you went to 
the Memorial Hospital in 1907?” and she answered, “He has not, 
Judge.” No objection was made either to the question or answer, but 
after another question was asked an,objection was interposed to the 
second question, which was not answered, and thereupon the de- 
fendant moved to strike out the previous question and answer, which 
was refused. The evident purpose of the question was to show that 
the plaintiff was entitled to maintain her action, if the act of 1906 (P. 
P. p. 525) did not apply, because she was living separate and apart 
from her husband, and within the provisions of section 23 of the Gen- 
eral Practice act of 1903 (P. L. p. 541). It was therefore competent 
testimony and properly retained by the court, but, in addition, if not 
material or irrelevant, the motion came too late after the question 
had been asked and answered, and another question put. The motion 
was based upon the ground that it was not relevant, and, if it was not, 
objection should be promptly made, and the party objecting ought 
not to wait to ascertain whether the answer will make for his case 
before interposing an objection to its relevancy. 

Third. That the charge of the court was contrary to law. 
This is based upon the claim that the court, in a statement of the 
evidence, ignored some of defendant’s testimony. It is sufficient to 
say that an examination of the charge does not support this claim, 
even if it can be said that the omission of the court to recite all the 
testimony is contrary to law. 
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The fourth and last point is that the damages awarded, $8,000, 
are excessive. The plaintiff spent several months in a hospital, and 
underwent three rather serious operations, and suffered great pain 
and distress, is permanently crippled, and will never be able to walk 
without crutches or some like aid, and the damages are not so large as 
to justify this court in saying they are excessive. . 

The rule to show cause will be discharged. (76 Atl. Rep. 332.) 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice). 

Criminal Law—Appeal—Equally Divided Court—Where the 
Court of Errors and Appeals, on a writ of error to review a judgment 
of the Supreme court affirming a judgment of conviction, is equally 
divided in opinion, the judgment must be affirmed. (State v. Skillman. 
N. Jj. Errors and Appeals, April 22, 1910. Per Curiam. Rep. in 76 
Atl. Rep. 1073). 

Criminal Law—Writ of Error—Homicide—Murder—Malice— 
Presumptions.—1. Defendant is not prejudiced by a definition of “rea- 
sonable doubt” as “the want of an abiding conviction of guilt, a con- 
viction which shall rest with you all the days of your life.” 2. Upona 
charge of murder, where the fact of killing is first made to appear, the 
law presumes it to be malicious until the contrary appears; so that it 
is incumbent upon the defendant to adduce evidence of the facts and 
circumstances from which justification, excuse, or extenuation may 
arise, unless such facts or circumstances appear from the evidence in- 
troduced against him. 3. “Malice,” in the law, is manifested by the 
intentional doing of a wrongful act to the injury of another, without 
just cause or excuse. In the law of homicide, it may mean either an 
intent to do serious bodily harm, or an intent to take life. 4. Where 
one human being kills another, it is not to be presumed without evi- 
dence that the person committed the act unconsciously, or accident- 
ally, or while insane. And when the killing is done by the use of a 
deadly weapon—an instrument that, as used, may produce either death 
or at least serious bodily injury—the presumption, until the contrary 
appears, is that at least serious bodily injury was intended. 5. Refusal 
by the trial judge to instruct the jury that “in case of doubt good char- 
acter should turn the scale,” or that “good character is of itself a suffi- 
cient fact from which a reasonable doubt may arise,” furnishes no 
ground for reversal. (State v. Silverio. N. J. Errors and Appeals, June 
20, 1910. Opinion by Pitney, C. Rep. in 76 Atl. Rep. 1069). 

Divorce—Desertion—Statutory Provisions—The term of two 
years’ “wilful, continued and obstinate desertion,” described in the di- 
vorce act (P. L. 1902, p. 502), as entitling the injured party to a di- 
vorce a vinculo, is that next preceding the filing of the petition for 
divorce. (Myles v. Myles. N. J. Errors and Appeals, June 20, 1910. 
Opinion Per Curiam. Rep. in 76 Atl. Rep. 1037). 

Husband and Wife—Rights of Married Women—Tort—Aliena- 
tion of Affections.—1. Chapter 248 of the Laws of 1906 held to confer 
upon a married woman the right to maintain an action in her own 
name, and without joining her husband therein, to recover damages 
for a tort committed against her. 2. The alienation of the affections of 
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the husband of a married woman is a tort committed against her, to 
recover damages for which, under the provisions of the act of 1906, c. 
248, she may maintain an action in her own name, and without joining 
her husband therein. (Sims v. Sims. N. J. Errors and Appeals, July 
11,1910. Opinion by Minturn, J. Rep. in 76 Atl. Rep. 1063). 

Appeal and Error—Review—Questions of Fact—The Supreme 
court will not review decisions of the District court upon questions 
of fact. It will only look to see if there is any legal evidence upon 
which the judgment may rest. (Marten v. Brown. N. J. Supreme, 
July 21, 1910. Opinion by Trenchard, J. Rep. in 76 Atl. Rep. 1009). 

Partnership — Dissolution — Demurrer. — While partnership ac- 
counts remain unsettled and no balance has been struck, though the 
partnership has been dissolved, no action at law can be maintained 
by one partner against another, except an action of account. Facts 
not sufficiently pleaded are not admitted by a demurrer. (Davis v. 
Minch. N. J. Supreme, June 15, 1910. Opinion by Voorhees, J. Rep. 
in 76 Atl. Rep. 328.) 

Justices of the Peace—Jurisdiction.—A justice of the peace loses 
jurisdiction of a case in a small cause court by being absent from the 
place of trial at the time to which it had been adjourned. Such juris- 
diction is not restored by defendant’s attorney requesting by telephone 
a further adjournment which is not granted. (Hopkins v. Byard. N. 
J. Supreme, June 13, 1910. Opinion by Parker, J. Rep. in 76 Atl, 
Rep. 333.) 
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SOME STATE NOTES. 


Scheuer building, at 736 Broad 


Prosecutor Wilbur A Mott, of Street. 


Newark, who received a severe 
sunstroke during the summer, is 
still suffering from the same, and 
has not been able to return to his 
office, in consequence of which the 
Snead murder trial was again 
postponed, when the time for 
which it was set late in August, 
arrived. 

Mr. George A. Heaney, of At- 
lantic City, has resumed the prac- 
tice of law with offices in the Bart- 
lett building. 

Mr. Charles E. Hill, of New 
York City, a New Jersey as well 
as New York attorney, has re- 
moved his offices to the Mail and 
Express building. 

Mr. Jehiel G. Shipman, of New- 
ark, has opened new offices in the 


The new Rules of the U. S. Dis- 
trict court—general admiralty and 
bankruptcy—have been printed, 
and are now ready for distribution 
by the clerk. The charge is fifty 
cents per copy. 





CHIEF JUSTICE FULLER. 


Chief Justice Melville W. Ful- 
ler, of the United States Supreme 
court, died at his summer home in 
Sorrento, Maine, opposite Bar 
Harbor, July 4, 1910. 

The late Chief Justice was a na- 
tive of Maine, having been born at 
Augusta in that state, Feb. 11, 
1833, the son of Frederick A. Ful- 
ler, a lawyer, and Catharine M. 
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a daughter of Nathan 
Weston, Chief Justice of the 
Maine Supreme court. His early 
education was obtained in the Au- 
gusta schools, and his later educa- 
tion in Bowdoin College, from 
which he was graduated in 1853 at 
the age of twenty. 

We get some notion of Chief 
Justice Fuller’s qualities as a 
young man through a friend of his 
college days, United States Cir- 
cuit Judge William L. Putnam, 
who says: “He was as a youth a 
man of quiet tastes, reserved of 
manner, but withal genial and 
companionable. He was fond of 
literature, and had marked liter- 
ary ability, | may say, from two 
literary families, for on his moth- 
ers side he was a Weston, a 
grandson of Chief Justice Weston 
of the Maine Supreme court, for 
whom he was named. His fath- 
er’s family were all people of 
great refinement and with marked 
literary abilities, so that Melville 
W. Fuller’s fondness for literature 
was inherited.” 

On April 30, 1888, President 
Cleveland appointed him Chief 
Justice of the United States Su- 
preme court. The appointment 
was unexpected, as he was not 
well known outside of Illinois, 
and caused many protests. The 
Judiciary Committee of the Sen- 
ate reported the nomination to the 
Senate “without recommenda- 
tion” after a period of nearly three 
months from the time it was 
made, and it was July 20 before 
the Senate by a vote of 41 to 20 
confirmed the appointment, after 
an attack against it, led by Sen- 
ators Edmunds, Evarts and Stew- 
art, on charges that the appointee 
was a “Copperhead” during the 
Civil War and did not possess suf- 
ficient legal ability. His confir- 
mation was due to the work of the 
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Illinois Senators in his favor. 

Chief Justice Fuller was at the 
head of our highest court for 
twenty-two years, and during that 
time he was spokesman for the 
court, or for a majority of the 
court, in numerous important 
cases which included the Income 
Tax case and the Danbury Hat 
case. In the Northern Securities 
case, however, he was with the 
minority. It is generally admit- 
ted that his judicial career, while 
not brilliant, has been an honor- 
able one, and that he has shown 
splendid executive talents. He 
was, however, a strict construc- 
tionist in dealing with the Consti- 
tution at a time when many would 
have preferred a more liberal con- 
structionist at the head of the Su- 
preme court. 

In 1889 Chief Justice Fuller was 
a member of the Arbitration Con- 


vention at Paris, which passed up- 
on the boundary dispute between 
England and Venezuela, and in 


1905 he was one of the Peace 
Commissioners at The Hague. 
Chief Justice Fuller’s private 
life was simple and quiet. He was 
always a lover of books and his 
reading was varied.—Law Notes. 





PUBLIC UTILITY COMMISSIONERS 
AND FREE TRANSPORTATION. 


The Board of Public Utility 
Commissioners of this state has 
decided, in conference, that its 
members are entitled to free 
transportation upon the railroads 
but not on the trolley lines in the 
state. The views of the Commis- 
sion have been embodied in a con- 
ference ruling, which says: 

“Section 40 of ‘An act concern- 
ing railroads’ provides that the 
members of the Public Utility 
(Commission, its secretary and in- 
spectors, ‘during their various re- 
spective terms of office, shall pass 
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and repass free of charge on all 
railroads now or hereafter oper- 
ated in the state.’ 

“Until July 4, 1910, the jurisdic- 
tion of the board as the Board of 
Railroad Commissioners was con- 
fined to the supervision of all rail- 
roads within the state, by what- 
ever power operated, whether said 
railroad is incorporated by special 
charter or under the general laws 
of this state, or any other state, 
now or hereafter operating under 
the provisions of an act entitled ‘A 
general act relating to railroads 
(revision of 1903), approved 
April 14, 1903. 

“Section 4 of Chapter 197 of ‘An 
act to create a board of railroad 
commissioners for the State of 
New jersey, and to prescribe its 
powers and duties’ provides that 
‘the commissioners and secretary, 
and other employees of said board 
shall be entitled to receive from 
the State of New Jersey their nec- 
essary traveling expenses while 
traveling on the business of said 
board.’ 

“The state having provided for 
the free transportation of the 
members of the board, its secre- 
tary and inspectors, over the rail- 
roads operating under the general 
railroad act, and expenses for 
such transportation being there- 
fore neither necessary nor allow- 
able, the board and its secretary 
and inspectors have and will con- 
tinue to accept such transporta- 
tion. 

“Chapter 41 of the laws of 1910 
extends the jurisdiction of the 
board to street railway and trac- 
tion companies not operating un- 
der the general railroad act. The 
provisions of the general railroad 
act providing for free transporta- 
tion do not extend to these com- 
panies. Neither the board, its sec- 
retary or inspectors are therefore 
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entitled to free transportation 
over the lines of these companies. 
Expenses for transportation over 
their several lines are consequent- 
ly ‘necessary expenses’ and allow- 
able.” 





A TRESPASSER. 


A long-winded, prosy counselor 
was arguing a technical case re- 
cently before one of the judges of 
the Superior court. He had drift- 
ed along in such a desultory way 
that it was hard to keep track of 
what he was trying to present, 
and the judge had just vented a 
very suggestive yawn. 

“T sincerely trust that I am not 
unduly trespassing on the time of 
this court,” said the lawyer, with 
a suspicion of sarcasm in his 
voice. 

“There is some difference,” the 
judge quietly observed, “between 
trespassing on time and encroach- 
ing on eternity.”—Phila. Ledger. 





BXPERT TESTIMONY. 


“Judge,” said the prisoner, “I 
would like to ask a few questions 
before I enter my plea.” 

“You have the Court’s permis- 
sion,” said the Judge. 

“If | go on trial,’ said the pris- 
oner, “do I have to sit here and 
hear all the hypothetical questions 
asked by the lawyers?” 

“Certainly,” said the Judge. 

“And hear all the handwriting 
experts?” 

“Of course.” 

“And follow the reasoning of 
the chemistry and insanity ex- 
perts?” 

“Very 
Judge. 

“Well, then, Judge, I will enter 
my plea.” 

“What is it?” 

“Guilty !”— Exchange. 


probably,” said the 
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JupGE ALBERT CLARK MaprrTIN. 

Ex-Judge Albert Clark Martin, 
of Toms River, died at his home 
there on Sunday, Aug. 7, from old 
age and general decline. He had 
been confined to his room for 
some nine months. 

Judge Martin was born in Mans- 
field, Conn., Aug. 11, 1833, and 
was consequently nearly 77 years 
of age. In his early life he spent 
seven years as a school teacher, 
and then read law in Freehold, 
this state, with the late ex-Gover- 
nor Joseph D. Bedle and Philip 
Ryall. He was admitted as an at- 
torney at the June term, 1866, but 
was never admitted as a counsel- 
lor. He was long successful in 
general practice in Toms River. In 
March, 1867, he was appointed 
prosecutor of the pleas of Ocean 
county, serving for a term of five 


years, and in April, 1566, he was 
appointed by Governor Griggs as 
the first law judge of Ocean coun- 
ty, in which position he served for 
two terms of five years each, and 
also for one year of an unexpired 


term. In 1869 he married a Miss 
Cassler of near Red Bank,who sur- 
vives him. He had one daughter, 
who is the wife of the Rev. M. R. 
Angle, a Baptist clergyman, in 
Hoboken. 

Judge Martin was an able law- 
ver, and while prosecutor was 
connected with many important 
criminal cases, notably the famous 
Rockwell murder trial. 





BOOK NOTICES. 


COLORADO BAR ASSOCIA- 
TION: Twelfth Annual Meet- 
ing, Sept. 3 and 4, 1909. Pp. 
185. 


This report of the twelfth an- 
nual meeting of the Colorado Bar 


Association is about one year late, 
for what reason we do not know. 
It would seem as if the report of 
the doings of any Bar Association, 
if of real value, should appear 
within two or three months, at 
least, after the meeting. 

‘The address of President Stone 
of the Association was upon the 
code of laws of Hammurabi, the 
Babylonian king, supposed to 
have lived 2285 B. C. That of 
Mr. Charles C. Butler, of Denver, 
was upon the interesting and 
timely subject of Lynching. An 
unusual report appears of a com- 
mittee on grievances, showing 
their action in taking various pro- 
ceedings for disbarment.  Evi- 
dently such a committee should 
be appointed by every state Bar 
Association, and should do active 
work without fear or favor. 


HAND BOOK OF INTERNA- 
TIONAL LAW. By George 
Grafton Wilson, Professor of 
International Law in Harvard 
University. St. Paul: West 
Publishing Co. Price, $3.75. 


This is Volume 33 of the well- 
known Hornbook Series, and 
sums up in comparatively brief 
compass what must otherwise be 
searched for in a variety of works. 
Prof. Wilson, the author, has 
taken an active part in the recent 
peace conferences, and his well- 
known scholarship has _ fully 
equipped him to prepare a volume 
peculiarly adapted to those who 
wish to obtain, even in the most 
cursory way, a knowledge of the 
leading principles of international 
law. The work is divided into 
twenty-eight chapters and _ six 
general parts, the main text thus 
occupying 482 pages. Various 
appendices and an index add 140 
pages more to this well printed 
and handy volume. 





